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October 29, 2021 
 
BY ELECTRONIC FILING 
Marlene H. Dortch 
Secretary 
Federal Communications Commission 
45 L Street, N.E. 
Washington, DC  20554 
 

Re: WT Docket No. 20-443; GN Docket No. 17-183 
 
Dear Ms. Dortch: 

 
The Commission issued a Notice of Proposed Rulemaking (“NPRM”) in January that 

unanimously rejected efforts by RS Access, LLC (“RS Access”), DISH Network (“DISH”), and 
other Multichannel Video and Data Distribution Service (“MVDDS”) licensees to evict next-
generation satellite operators from the 12.2-12.7 GHz band (the “12 GHz Band”) so that this 
valuable spectrum could be handed over to those same MVDDS licensees.  Given the insufficient 
notice in this docket, any effort to move straight to an order at this stage would clearly be both 
arbitrary and capricious. 

 
The Commission made clear that any changes to operations in the band would have to be 

made “without causing harmful interference to incumbent licensees,” including non-geostationary 
orbit (“NGSO”) satellite operators.1  Yet this was one of the only definitive statements made in 
the NPRM, which did not take any position on the complicated technical issues involved in creating 
a new high-power mobile service in the band or propose any actual rules for consideration.  Given 
the current record, no party could claim to have any notice of what technical rules could possibly 
be included in an order that would protect incumbent satellite operations.  Nonetheless, RS Access 
contends that merely asking a series of open-ended questions without making any proposals 
provides sufficient notice under the Administrative Procedure Act (“APA”) because any rules 
would somehow be a “logical outgrowth” of something mentioned in passing.2  This argument 
misconceives both the purpose and application of the APA.   

 
The D.C. Circuit has explained that “[t]he ‘logical outgrowth’ doctrine does not extend to 

a final rule that is a brand new rule, since ‘[s]omething is not a logical outgrowth of nothing.’”3  
As discussed below, the APA requires more to support the adoption of new rules than the open-
ended inquiry the Commission has issued here—especially considering the complex technical 

 
1  See Expanding Flexible Use of the 12.2-12.7 GHz Band, 36 FCC Rcd. 606, ¶ 2 (2021) (“NPRM”). 
2  See Letter from V. Noah Campbell to Marlene H. Dortch, WT Docket No. 20-443, at 3-4 (Oct. 19, 2021) (“RS 

Access Ex Parte”). 
3  Int’l Union, United Mine Workers of Am. v. Mine Safety and Health Admin., 407 F.3d 1250, 1259 (D.C. Cir. 

2005) (second alteration in original) (emphasis added) (quoting Kooritzky v. Reich, 17 F.3d 1509, 1513 (D.C. Cir. 
1994)). 
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issues involved and the harm RS Access intends to cause to consumers.  Moreover, although RS 
Access continues its bizarre obsession with Space Exploration Holdings, LLC (“SpaceX”), the 
record is replete with parties raising the procedural shortcomings of the NPRM (including AT&T, 
Microsoft, and TechFreedom).  Based on the state of the record, the Commission could not proceed 
further without issuing another notice to give interested parties sufficient information as to what it 
actually intends to do in this proceeding so that they can comment intelligently upon that proposal.  
In fact, the current record demonstrates that any new rules would almost certainly fail the test the 
Commission set in the NPRM to ensure a gift of new rights to RS Access cannot harm Americans 
using next-generation satellite services. 

 
“The process of notice and comment rule-making is not to be an empty charade. It is to be 

a process of reasoned decision-making.”4  The D.C. Circuit has made clear the important function 
that providing adequate notice serves under the APA.   

Notice requirements are designed (1) to ensure that agency regulations are tested 
via exposure to diverse public comment, (2) to ensure fairness to affected parties, 
and (3) to give affected parties an opportunity to develop evidence in the record to 
support their objections to the rule and thereby enhance the quality of judicial 
review.5   

To realize these benefits and “meet the rulemaking requirements of section 553 of the APA, an 
agency ‘must provide sufficient factual detail and rationale for the rule to permit interested parties 
to comment meaningfully.’”6 

 
The NPRM in this proceeding does not meet that standard—though this is not surprising.  

Until fairly recently, MVDDS operators acknowledged the fact that the operation of a high-power 
terrestrial mobile service in the 12 GHz Band would be fundamentally incompatible with an NGSO 
service in the band.  Indeed, the petition that initiated this proceeding specifically proposed that 
“[t]he Commission should eliminate or render secondary the unused NGSO FSS allocation at 12.2-
12.7 GHz,”7 and the technical studies submitted by MVDDS advocates confirmed the 
incompatibility of a mobile service in the 12 GHz Band and NGSO systems.8  Less than two years 
ago, DISH stated categorically that “concurrent sharing of spectrum between co-primary 5G and 

 
4  Conn. Light and Power Co. v. NRC, 673 F.2d 525, 528 (D.C. Cir. 1982). 
5  United Mine Workers, 407 F.3d at 1259 (citing Small Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 

506, 547 (D.C. Cir. 1983)).  See also Conn. Light, 673 F.2d at 530 (“If the notice of proposed rule-making fails 
to provide an accurate picture of the reasoning that has led the agency to the proposed rule, interested parties will 
not be able to comment meaningfully upon the agency's proposals. As a result, the agency may operate with a 
one-sided or mistaken picture of the issues at stake in a rule-making.”). 

6  Nat’l Lifeline Ass’n v. FCC, 921 F.3d 1102, 1115 (D.C. Cir. 2019) (quoting Fla. Power & Light Co. v. United 
States, 846 F.2d 765, 771 (D.C. Cir. 1988)). 

7  MVDDS 5G Coalition Petition for Rulemaking to Permit MVDDS Use of the 12.2-12.7 GHz Band for Two-Way 
Mobile Broadband Service, Docket No. RM-11768, at 22 (Apr. 26, 2016). 

8  See, e.g., Tom Peters, MVDDS 12.2-12.7 GHz Co-Primary Service Coexistence 35 (June 8, 2016) (“coexistence 
between MVDDS 5G operations and NGSO FSS operations is not possible”), as attached to Comments of 
MVDDS 5G Coalition, Docket No. RM-11768, at Attachment I (June 8, 2016). 
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NGSO FSS operations is not viable in the 12 GHz Band.”9  Yet now that the Commission 
unanimously rejected DISH’s petition, DISH and RS Access try to claim that spectrum sharing is 
possible, requiring that they argue directly contrary to their prior submissions.  It is little wonder 
that the NPRM cannot and does not provide any concrete details about how such sharing could be 
possible, including the operating constraints on terrestrial mobile systems that would make it so.  

 
After the NPRM was issued, only one submission was made to support RS Access’s claims 

that a new mobile service could coexist in this band with ubiquitous satellite services.  The deep 
flaws in this submission are well documented throughout the docket.10  To reach the submission’s 
unrealistically favorable conclusions, RS Access was forced to assume certain operational 
parameters and deployment scenarios.  But even then, it did not propose any actual rules that would 
require mobile operators to comply with those expectations.  Even the firm RS Access paid to 
make the submission explicitly denied that its assumptions should be considered proposals.11  
Moreover, as SpaceX has pointed out, even that flawed analysis concluded that tens of thousands 
of NGSO customers would be affected by a terrestrial mobile service operating in the 12 GHz 
Band and argued that this level of interference would not be an acceptable outcome.12  In response, 
DISH stated that it considers harming tens of thousands of broadband users to be a “miniscule” 
concern and urged the Commission to ignore these American consumers.13  Unfortunately, as in 
many other areas, the NPRM does not give any indication of what the Commission would consider 
to be an impermissible level of “harmful interference to incumbent licensees” for purposes of this 
proceeding.  Without such basic information it is unreasonable to expect the sort of insightful and 
diverse public comment the APA is designed to elicit to benefit the Commission’s consideration. 

 
RS Access cites the C-band proceeding in support of its contention that the NPRM in this 

proceeding provides sufficient notice.14  Yet the notice in the C-band proceeding included eleven 
pages of proposed rules covering everything from power limits, emission limits, and power flux-
density limits to licensing provisions.15  Even then, the Commission issued two further notices 
seeking “focused additional comment” on specific proposals in the record to ensure that it had 
robust input on salient issues from all interested parties.16  Far from supporting RS Access’s 

 
9  Letter from Alison Minea to Marlene H. Dortch, IBFS File No. SAT-MOD-20180319-00022 and Docket No. 

RM-11768, at 3 (Dec. 2, 2019). 
10 See, e.g., Letter from David Goldman to Marlene H. Dortch, WT Docket No. 20-443 and GN Docket No. 17-183, 

at 1-2 & nn.4-5 (Sept. 27, 2021) (“SpaceX Ex Parte”) (listing submissions challenging report submitted by RS 
Access). 

11  See Letter from David Marshack to Marlene H. Dortch, WT Docket No. 20-443, at 11 (Aug. 9, 2021) (arguing 
that the NPRM never asked for proposed rules). 

12  See SpaceX Ex Parte at 7.  
13  See Letter from Pantelis Michalopoulos to Marlene Dortch, WT Docket No. 20-443, at 1, 6-7 (Aug. 30, 2021).  
14  See RS Access Ex Parte at 4. 
15  See Expanding Flexible Use of the 3.7 to 4.2 GHz Band, 33 FCC Rcd. 6915, Appendix A (2018). 
16  See Public Notice, International Bureau and Wireless Telecommunications Bureau Seek Focused Additional 

Comment in 3.7-4.2 GHz Band Proceeding, 34 FCC Rcd. 2904 (IB/WTB 2019); Public Notice, Wireless 
Telecommunications Bureau, International Bureau, Office of Engineering and Technology, and Office of 
Economics and Analytics Seek Focused Additional Comment in 3.7-4.2 GHz Band Proceeding, 34 FCC Rcd. 
6208 (WTB/IB/OET/OEA 2019). 
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argument, the C-band proceeding provides a stark contrast highlighting the deficiencies of the 
current record. 

 
Lastly, as much as RS Access would like to create the impression that SpaceX is the only 

party opposing the MVDDS operators’ attempted spectrum grab, the fact is that a diverse group 
of over forty independent parties has opposed the DISH/RS Access proposals as documented in 
Attachment A hereto.  This widespread opposition includes those who have pointed out the lack 
of notice provided by the NPRM, such as AT&T, Microsoft, and TechFreedom.17  The 
Commission cannot ignore this well-reasoned and fundamental objection despite the wishes of the 
MVDDS operators. 

 
The record in this proceeding still leaves much to the imagination.  No party—including 

RS Access and DISH—has proposed any rules they believe would protect existing licensees in the 
12 GHz Band for consideration by interested parties.  As the D.C. Circuit has held, “[s]omething 
is not a logical outgrowth of nothing.”18 Especially given the highly technical nature of the 
spectrum sharing issues involved, proposed operating rules are a minimum requirement for 
targeted comment that can support reasoned decision making.  As the record currently stands, 
however, the Commission cannot proceed to adopt any decisions without first promulgating a 
further notice that alerts all parties to the actual proposals on the table for consideration. 

 
Sincerely, 
/s/ David Goldman 
David Goldman 
Director of Satellite Policy 
 
SPACE EXPLORATION TECHNOLOGIES CORP. 
1155 F Street, NW 
Suite 475 
Washington, DC  20004 
Tel:  202-649-2691 
Email:  David.Goldman@spacex.com 
 
Attachment 

 
17  See Reply Comments of AT&T Services, Inc., WT Docket No. 20-443, GN Docket No. 17-183, and Docket No. 

RM-11768, at 34-35 (July 7, 2021); Reply Comments of Microsoft Corporation, WT Docket No. 20-443 and GN 
Docket No. 17-183, at 5-7 (July 7, 2021); Comments of TechFreedom, WT Docket No. 20-443, at 2-5 (May 7, 
2021). 

18  United Mine Workers, 407 F.3d at 1259 (alteration in original) (citation omitted). 
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